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§23.61

§23.61 Can recipients use quotas or
set-asides as part of their ACDBE
programs?

You must not use quotas or set-
asides for ACDBE participation in your
program.

Subpart E—Other Provisions

§23.71 Does a recipient have to change
existing concession agreements?

Nothing in this part requires you to
modify or abrogate an existing conces-
sion agreement (one executed before
April 21, 2005) during its term. When an
extension or option to renew such an
agreement is exercised, or when a ma-
terial amendment is made, you must
assess potential for ACDBE participa-
tion and may, if permitted by the
agreement, use any means authorized
by this part to obtain a modified
amount of ACDBE participation in the
renewed or amended agreement.

§23.73 What requirements apply to
privately-owned or leased terminal
buildings?

(a) If you are a recipient who is re-
quired to implement an ACDBE pro-
gram on whose airport there is a pri-
vately-owned or leased terminal build-
ing that has concessions, or any por-
tion of such a building, this section ap-
plies to you.

(b) You must pass through the appli-
cable requirements of this part to the
private terminal owner or lessee via
your agreement with the owner or les-
see or by other means. You must en-
sure that the terminal owner or lessee
complies with the requirements of this
part.

(¢c) If your airport is a primary air-
port, you must obtain from the ter-
minal owner or lessee the goals and
other elements of the ACDBE program
required under this part. You must in-
corporate this information into your
concession plan and submit it to the
FAA in accordance with this part.

(d) If the terminal building is at a
non-primary commercial service air-
port or general aviation airport or re-
liever airport, you must ensure that
the owner complies with the require-
ments in §23.21(e).
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§23.75 Can recipients enter into long-
term, exclusive agreements with
concessionaires?

(a) Except as provided in paragraph
(b) of this section, you must not enter
into long-term, exclusive agreements
for concessions. For purposes of this
section, a long-term agreement is one
having a term longer than five years.

(b) You may enter into a long-term,
exclusive concession agreement only
under the following conditions:

(1) Special local circumstances exist
that make it important to enter such
agreement, and

(2) The responsible FAA regional of-
fice approves your plan for meeting the
standards of paragraph (c) of this sec-
tion.

(¢) In order to obtain FAA approval
of a long-term-exclusive concession
agreement, you must submit the fol-
lowing information to the FAA re-
gional office:

(1) A description of the special local
circumstances that warrant a long-
term, exclusive agreement.

(2) A copy of the draft and final leas-
ing and subleasing or other agree-
ments. This long-term, exclusive agree-
ment must provide that:

(i) A number of ACDBEs that reason-
ably reflects their availability in your
market area, in the absence of dis-
crimination, to do the types of work
required will participate as conces-
sionaires throughout the term of the
agreement and account for at a per-
centage of the estimated annual gross
receipts equivalent to a level set in ac-
cordance with §§23.47 through 23.49 of
this part.

(ii) You will review the extent of
ACDBE participation before the exer-
cise of each renewal option to consider
whether an increase or decrease in
ACDBE participation is warranted.

(iii) An ACDBE concessionaire that is
unable to perform successfully will be
replaced by another ACDBE conces-
sionaire, if the remaining term of the
agreement makes this feasible. In the
event that such action is not feasible,
you will require the concessionaire to
make good faith efforts during the re-
maining term of the agreement to en-
courage ACDBEs to compete for the
purchases and/or leases of goods and
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